
and ACSI ~ocal Switched Services, Inc., doing business as E-Spire

Communications, Inc. (col1ectivQly ~E-Spi~e~l, filed their Peti-

tlon for Arbitration witn this Commission on JUly 14, 1998. The

peti tion concerns E-Spire's request to interconnect i tlI trame

relay services (~FRS"I network to the FRS network of U S WEST

Communicat1ons, Inc. Inti 5 WEST"). E-Spire gave notice of the

arbitration on July 14, 1998. US weST filed its response to the

petition on Auqust 10, 1998.

2. On August 14, 1998, £eSpire filed a Motion for

sUIIlIllary Decision Iolh:'ch Illotion Iolas denied by Decls10n Nos .. R98-

~29-I and R9S-S84-I. The arbitration \las scheduled to be held

~ctober 7 and 8, 1998 at 9:00 a.m. in a Commission hearing room

in Denver, Colorado.

:3. At the a.ssigned place and tae an AdlIl1n1.strative

.•aw Judge ("'ALJ") called the matter tor hearing. During the

l~oUl;se of the hearing Exhibits 1, lA, IB, 2, 2A, 2B, 2C, 20, 3,

·1, S. 5A, 16, 17, 18, 19, 20, and 21 were identif1ed, offered,

:,nd admitted into endence.· Exhibits 6 through 15 \lere various

c:ollll1l1ssion deC1S10n$, records of this COllll1lission, and tariffs on

file with this Commission or which adlllinbtrativlil notice was

taken.

> !xhib1~ 16 was a dem.nst~.~lve exh1blc.
2
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4. OUring the hearing rhe AL3 found tnat II S WEST' 5

responses to certain discovery had been evasive and nonrespon­

sive. As a r~edy, he ordered U S WEST to fIle, as a late-filed

exhibit, the cost studies it had prepared in support of its fr~e

relay tariff. The late-tlled exhib;t was filed on October 13,

1998. 'rhe AL1 turther authorized teSpire to cOllllllent on this

late-filed exhibit in its closing statQment of posltion.

5. At the conclusion of the hearing the ALJ ordered

:he p~rt1es to provide a transcript for the Commission and appor­

:loned the cost of the tranScript 50 pereent to the petitioners

..nd 50 percent t:o the respondent:.· CloSing statements of posJ,­

1:10n were ordered to be fUed no later than October 19, .199!!.

~;ubsequentlY the J\I..J orally granted a one-day extension of time

l:m:il October 20, 199!! to f1le closing stat:ements. TUllelY state-

ments were tUe by both EeSpire and t1 S WEST.

6. Under the 1996 Act the cOIllll\i$sion must make a

cet:ermination in thi~ proceeding no later than NOVember 4, 199!!,

~hich is nine months atter t1 S WEST received a request for nego-

tiation from EeSpire. Because of the deadline for decision under

tne 1996 Act, the Co~ssion finds that due and timely execut~on

c·f its functions imperatively and unavoidably require that ehe

r~co~ended decis10n of the ALJ be omltred and that the co=mis­

stan make the initial decision 1n this ease •

• See 1 ~CR 723-4S-G.S.
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8. Findings of fact

1. £.Spu"e holds a certifica.te of pulllic convenlence

and necessity to provide competitive telecommunications services

in Colorado. It currently operates local fiber optic networ"s

in colorado Springs, and it has purchased and installed a Lucent

Technologies SE55 SWltch in tenver. ttSpire also provides local

exchange services In Colorado via the resale of U S WEST's Whole­

sale products. It has recently installed a frame relay switch in

Colorado Springs.

2. ~h1$ p~QcQedinq conoerns the frame relay network'S

(~FRNn) of U 5 WEST and ttSpire. A FRN is often refereed to as a

frame relay "clOUd". The cloud is actually a data netWork con­

structed of frame r~lay switches connected together by a series

of high speed trunk faCilities. The FRNs of U 5 WEST and tespire

~onnecC co thelr customers in essentially the s~e manner. The

=ustomers access th~ FRN by purchasing a user-co-network inter­

Eace (~UNI") and an access link or access line. The customer

~esiqnaces the locaiions to be connected aver the FRN by a pri­

'rate virtual circu1c ,"PVC"}. A PVC 1s not a dedicated connec­

~ion tor the eXclusive use ot an end user, which 1s wha.t a pr1­

"rate line would be. Rather, the PVC 1s a series of sof'l:ware COlll­

nands located in the $w1tches wh1.ch guarantees a. custolller .. con­

llection on de!lund between the stated points. When the custolller

:5 not using the PVC, the capacicy in the FaN is not,being used

4



ana may be used ~y other customers. This gives the ERN one of

its dJ.stinctlve charac:terist1cs, nalllely, the ab1.11ty to allow

cust:olUers . to sen~ ~burstyH data traffic beyond the quaranteed

capacity if there is excess capacity on the network.

3. The FllN of U S WEST is separate and apart from 1:he

switched voice network. It is a packet network which transmits

eustomer dat:a in dIscrete packets across mUl.tiple transmission

paths, unlike a voice circuit which is a cont1nuous connec1:ion

over a '1iven pathway.' A customer on an FBN ltlUst spec1fy ~oth

ends of the desired data connection in order for the service to

be prOVisioned. E:xcept tor: the :spec1fied connectlon point:s, a

customer on a FllN will not be able to communicate wJ.th any ?ther

customer: on the~. Most PVCs on the FRNs are between the same

ent:ities or affilJ.at:es. However, 1f 1:WO d1s1:inct: entities wish

1:0 interconnect via the FRN tnl:s can be acco~odated, although it

1 S no t cOll1mOn •

4. U S WEST has FRN's in both LATAs in Colorado. How-

aver, it does not provide 1nterLATA service. E-Sp1re currently

:las a frallle relay switch located in Colorado Spr1ngs. E-Spire

jes1res to use this switch to provide frame relay serv~ces 1:0 end

lser customers both on an lntraLATA and an intertATA basis.

• Of course, tile ~1vell pathway tor a vo1ce eonncet:10D MY c!lilnlJ'! frOlll
"all to call; bo",~ver, tar the duration ot t:he cdl t:he PdQWilY does Aot
•.nange.

5
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5. The Fl\Ns of U S WEST and £oSpi~e are largely

equlvalen~ in ~erms of 'unctionall~y, types of facilities

deployed, and architecture. There is no technical barrier to

interconnecting the two networks. In~e~connection be~ween the

two ne~works would require a neework-to-network interface ("NNI~)

por~ at each carrier's frame relay switch, with an NNI connection

for the ~ransport cf data between the. two NNI ports. The loca­

tions Which would be connected by the PVCs would have to be spec­

ified by ass!qning each location a Data tink connection Iden-

grjLJDlllinq change. 'rIlis takes less them ten lninutes. Once the

addresses are specified, the NNI ports prov~sioned, and a trans­

port medium eStablished between the two NNI ports, an end user on

(] 5 WeST's network would have a FVC with an end user on the

eoSplre FM.'

c. Discussion

1. EoSpire' 5 position in this proceeding is fairly

straightforward. It seeks to have the interconnection between

its ~ and U S WEST's FRN treated the same as an interconnection

between U S wEST's >olee network and a competitiVe local exchange

• As nond CUller, ehe&'e would alao need eo be II ,ve trOlll til. IlK! co
t.he lINl:, lind lin accen lJ.ne trom t.h.e HilI t.o che cu.t.o..,,&, 10...1:.1.on. }\1c:o,
ehere is ....ruin C\IS'COIIle" pr~s ..s e'I'U-P'"n'C nc=eded tor fram& relay
c:o=nJ.caC10n cllat J.s not IIC blSue in Cllu proc....dJ.n!l.
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carrier ("CUC"') voice netWork. Interconnect~on \oIould be at

Total Element Long Run Incremental Cost-based rates. trllcter

£.Spire's view, it and U S WEST would split the cost of the

transport element connecting the NNI ports. EoSp,u'e would pay

for its NNI port, aIld U S m;ST would pay tor its NNI port.. Each

party would provide their own PVC tram the trame relay switch to

the end location.' Concerning reciprocal compensation for the

transport and termination ot local t.raftic, EoSpire suggests that

a bill and keep approach is appropriate given the ,bidirectional

and bursty nature of the exchange ot data traffic over ded1cated

PVCs and the difficulty this presents for measurement. It sug­

gests that if bill ~nd keep is unacceptable, then there should be

some transport and termination charge ~ased on incremental costs.

EoSpire opposes a separate trunk~ng requlrement for lntraLATA and

interLATA traffic. It suggests using the ratio of the number of

local PVCs dividect by the total number of PVCS on a given trans-

port facility.

2. U S WEST suggests that FRNs are no~hing like voice

ne~works. Rather, in U S iiEST's view they are private networks,

sort of an evolUtion of private lines. U S WEST suggests that

tbe proper model for viewing interconnection of these private

networks is contained in its tari~ts. The tariffs embody the

7 For in~e~~TA pvc., EoSplre sU9geses e~ac ~e will co~cns.co U S WEST
far U S WEST's PVC.

7
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view that U S WEST will connect two private networks, but not at

U S WEST'S expense. That is, a network seekinq to connect to

U S WEST's FRN wo~ld be required to pay 100 percent of the trans­

port medium connecting the two NNI ports_ In addition, the. out­

side network seeking connection would be required to pay for the

NNI port on 0 S REST's frame relay switch and for the PVCs run-

ning to the end customer.

3. EoSpire supports its requested relief by directing

th:l.s COllllllisSlon's attention to seve..al decisions of the Federal

COllllllun:Lcaclons COll\lll1sslon ("FCC" I.

recent MemorandUh, Opin:Lon, and Order released AUgust 7, 1998 by

the FCC ("706 Order").' £'Spire notes thai: in the 706 Order the

FCC considered the question of whether the packet switched net­

workS of incWl1bent local exchanqe carriers ("ILECs") such as

U S WEST are subject to the interconnection obligations under

§ 2S1{cl (2) of the Act. The Fcc concluded that these advanced

services were telecommunications services, and not information

services. Further, the FCC noted that telephone exchange serV:l.ce

includes co~parable service by which a subscriber can oriqinate

and te~nate a telecommunications serv1ce, not l1mited to voice.

It re~ected U S WEST's contention that telephone exchange serv~ce

• In che Hatte" ot OeploY'll8nt of 111rel1ne Services Otted.n'1 Advanc:eci
CO=maD1clt1on5 Capab111ty, CC DoCketS Hos. 98-:1.47, 98-26, ~t al.
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referred only to circuit ~ltched voice telephone service. The

FCC thus hl!!ld that rucs were sUbJect to the interconnection

reqUl.relllents of both §§ 251 (al and 251 lei 121 of the Act wi th

respect to their ~acket-switchednetworks.

4. The 706 Order did not explicitly refer to frallle

relay networks in its discussion of advanced services. EoSpire

suggests that this Commission refer to a pr10r FCC decision which

discussed the question of treaonent of frame relay services. In

particular, Exhibit 12 in this proceeding is a decision of the

FCC' wherein it deeemined th3t fr_e relay service is a basic

'.
I

service and not an enhanced service. The FCC required all

:facilities-based cOllllllOn carriers providing it to provide it· pur-

suant to tariff. EoSpire conclUdes th~t the net result of these

two FCC deciSions is that frallLEl relay services are subject to

§ 2S1lCl (2) of the 1996 Act, requiring ~n9 other things, cost­

based rates for in-cerconnection and reciprocal compensation tor

the exchange of traffic.

S. 0 S weST responds to ~hi$ argument by noting that

fr~e relay services were not the subject of the 706 Order ahd

are differen~ in sOllie respects from the nrvices discussed 1n

that order. U S weST reminds the COIlIIlIission that the Independent

• In the IlI4teer of Independenc llAta Colllll\.ln1catiol1s I(al1ube:t:urers
Associ"lon, Inc., 10 FCC ~ No. 26 1199S)I·Independent ll~e~ OrdecH

).
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Da~a Order of the FCC predates ehe 1996 Act and the provisions

requiring interconnection Which EOSpire seeks ~o utilize.

U 5 NEST suggests that the pre-1996 Ace case d~d not envision ehe

type ot 1nterconnection requirements and pricing requirements

which would be encompassed in the future, and cannoe apply to

this sieUatlon. It insists that FRNs are private networks, and

the 1996 Act deals With the interconnection of public networks.

6. The CollltlLission finds the logic and ar9'J%llents of

Eospire persuasive as to the import and effect of the 706 Order

and the Independent Data Order. The ERN or u S WEST ~$ A pub­

licly offered network of advanced teleconununicaeions serv1ces.

In~erconnection of the ~s of E'Spire and U S WEST should be

accomplished in accordance with § 251 (cJ 121 of the Act." 'I0I
simply require £.Spire to purchase retail NNI services out of

U 5 NEST's tariff would completely 19nore EoSp1re's statUS as a

CLEC. It would preclude carr1er-eo-carrier 1nterconnect1on as

env:l,sioned by the 1996 Act. As a CLEC, ['Spire 1s entitled 'to

ue1lize whatever proVisions of the 1996 Act it deems appropriate,

not just ehose su~gested by U S WEST.

" U S WEST adlllitl:ed in pleading-s 1.n this p.z:oceed1ng- aAd eoneeded al:
hearin9" that the 706 O.z:de.z: mandatea ~5; yet, ~t haa a"gued othe~.e in itl
pOSl:h~ar1.ng- SCatement of pOI1.c10n.

10
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7. The above is condsunt W'1~n ~he FCC' 5 706 Order

and the Independent D~ta Order. Adopting U S ~ST's version of

this proceeQ1ng could only be done by carving out e~cept1ons to

those ~wo orders, wh1ch the FCC h~s declined ~o do. We also

dec:11ne.

e. Having de~ermi.ned ~hat in~erconnec:~ion l1lust be

accol1lplished under § 251(c:1 of the Act, the Commission is bound

to set the ~ates and c:onditions in ~ccordanc:e with that section

and § 252 (dl of the Ac:t. That lat'Cer section requi.res that

~nterconnection rates be cost based, non-discriminatory, and ~y

include a reasonable profit.

9. U S 1;£5T suggests that, in the event § 2511C)
~

applies to FRS, its existing tariff rates satisfy the conditions.

U S WEST also notes that t.Spire produced no cOSt s~udies, and

sugges~s that the can studies supplied by U S WESt as a late­

filed exhibit are unreliable •

. 10. "t.Spire agrees that no cost studies sufficient to

support a finding are contained in the record. It proposes a

surrogate pr1c:ing systel1l using prices previously established by

this Collllllission in Ooc:ket No. 96S-331T. It suggests sharing

equally the costs of an intraLATA interconnection, each party

paying for its own NNI poru. For In~erLATA traffic, Ewspire

would cOl1lpensate U S ~ST for its NNI port, using ~he ~runk port

charge adopted 1n Docket No. 96S-331T. Also tor interLA!A traf-

11



flC, EISpire would·co~ensa~e U S WEST for transport between ~he

slol1~ches using- the om: rates fOl: OSl and OS3 transport from

Docket No. 96S-331T.

11. For lntraLATA trat't1c, E-Spire sug-..e:n:s that e.ach

party would bear its own costs to establish OLCIs. For interLATA

PVCs, E1splre would compensate U S WEST at a 510, one-time charge

which is based on ohe-half of U S WEST's non-recurring -ac1c11­

~lonal PVC~ Charge from 1~s frame relay t~riff.

12. As noted previously, EISpire suggests that bill

and keep 1s an ap~ropr1ate reciprocal compensation scheme for the

transport and terzr.lnatlon or local frame relay trafflc carriec1

over intra~~TA PVCs. For interLATA PVCs, E1Spire suggests that

the U S ~rST end user be charged for the U S WEST end user access

link plus the U S ~IEST UNI port and access to U S WEST's network.

13. For the ltlose part the COll1ll\lssion agrees with the

EISpire proposal to use surrogate prices developed from the

prices set by the Commission in Pocket No. 96S-331T. However,

the rlSpire proposal that combined interLATA and intraLATA trunk-

ing be permitted cannot be allowed. This cOllUUlssion has con-\"

sistently required separate trunkinq in Ole voice arena eo pre­

clude U S ~ST from carrying any interLATA traffic. There muse

be separate trunks for interLATA and intraLAU eraffic between

the frame relay sWltches.

12
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14. Thus tor the 1ntraLATA trunks, the parties should

share the costs of interconnection equally, using the ONE: rates

for DS1 and DS3 transport dete~ined in Docket No. 965-3311. For

the interLA~ connection, EeSpire must paylOQ percent at the ONE '

rates for 051 and OS3 transport sec in Docket No. 965-3311.

EoSpire must also pay for the NNI port on U S WEST's SWitch.

15. concern1ng the DLCIs, the party est:ablishing the

new PVC should pay for establishing OLC!s at: both switches. This

is because it 1s the party causing the new PVc to be established

that 15 causing the costs and provision.ng its customer.

EoSp1re's suggested surrogate rate of one-half the incremental

nonrecurring charge for add1tional pVcs from US WEST's tariff is

reasonable, given the amount of time required. This charge is

~lO per DLeI.

16. Transport and termination of local frame relay

tratfic requires reciprocal compensation. Bill and keep is not

appropriate given the disparities in the sizes of the networks of

EoSpice and U S WEST. As a surrogate, the party initiat1ng the

new PVC should pay as a reC\1~ring charge the tadffed rate for

NNI. No discount ~s appropr1ate since this is already a carrler

to carrier rate. £.Spire as a carrier can consolidate t:raff1c,

which differentiates it from an end user. In addition, the car­

rier initiating the new Pvc shall pay the wholesale rate tor

advanced services for the remaining portion of the connection,

13
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.'
which includes the UNI and the access l1nk. E.Sp1re may use

U S WEST's rates u%1til 1t establishes 1ts own, should U S WEST

seek to establish a new connection on t.Spire's network.

17. E.Spire should pay compensation for the end user

segment of interLATA PVCs. This is not a U S WEST customer as

E.Spire suqgests, but rather t.Spire's customer using U S WEST's

fac1lit1es. roSpire should pay u S WEST based on the Wholesale

discount for this portion of the transmission.

18 . COl\cerning the surrogate rates tor transport and

termination of local traffic and the establishment: of DLeIs,

U S WEST will be ordered to fHe permanent rates for the trans­

port and te~.lnatlon of intraLATA traff1c and the eStablishment

of DLCIs within three months of the effective date of this order .

•
II. ORDER-

A. The Co~ission Orders That:

1. (I S WEST Coltllllunications, Inc., shall tnodify its

interconnection agreelllent with the petit:ioners by allowing for

interconnection of frame relay networks under the terms and con­

ditions set forth above. The parties shall execute such a modi­

fication to their aqreement and tHe it with the COlIllIU.ss10n tor

approval within 20 days of the etfective date of a final o~der in

this docket.

14
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•.
2. U S WEST Communicaeions, Inc., shall tile ~ew tar­

iffs for eh. transport and te~natlon of local frame relay traf­

fic and the es'tablishment of data link connection identifiers

with1n three months of ene effeceive date of this Order.

3. This order 1s effective on its Hailed Date.

B. .l\DOPTED IN COHMISSIONERS' WEEKLY MEETING
October 29, 1998.

.,
;.

ATTEST: A 'rll.t12 COpy

Bruce N. S1ll1th
D1z;ector

I;: \o.llCft\31'T._

THE PUBLIC UTI~ITIES COMMISSION
OF THE STATE OF COLORADO

ROBERT J. HIX

VINCENT MAJKOWSKI

R. BRENT ALDERFER

COlllllliss1oners
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Decision No. C99-534

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-319T

IN THE MATTER OF PETITION OF E.SPIRE COMMUNICATIONS, INC AND
ACSI LOCAL SWITCHED SERVES DBA E.SPIRE FOR ARBITRATION OF
AN AMENDMENT TO AN INTERCONNECTION AGREEMENT WITH U S WEST
COMMUNICATIONS, INC. PURSUANT TO SECTION 252(B) OF THE TELE­
COMMUNICATIONS ACT OF 1996.

RULING ON APPLICATIONS FOR APPROVAL
OF PROPOSED AMENDMENT

TO INTERCONNECTION AGREEMENT

Mailed Date:
Adopted Date:

.L.. BY THE COMMISSION

A. Statement

May 25, 1999
May 12, 1999

This matter comes before the Commission for considera-

tion of the Application for Approval of Proposed Amended Inter-

connection Agreement filed by e.spire Communications, Inc.

("e.spire"), on April 7, 1999, and the Application for Approval

of Amendment to Interconnection Agreement filed by U S v1EST

Communications, Inc. ("USWC") , also on April 7, 1999. The

applications request that we approve proposed amendments to the

existing interconnection agreement between e.spire and USWC.

The parties did not agree on the proposed amendments. There are

four points of contention: (1) the rates and charges applicable

to interstate frame relay traffic; (2) whether e. spire is obli-

._._--_ .._...._.__. --------------
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fully to agree on a revised interconnection agreement, each sub­

mitted a separate application.

2. The first dispute between the parties concerns

the applicability of the amended interconnection agreement to

interstate frame relay traffic. e. spire's proposed provision

states that the terms and conditions set forth in the amended

agreement apply whether the interconnect-ion is used to support

intrastate or interstate PVCs. USWC's proposal states that the

contract's provisions apply only to the transport and termina­

tion of intrastate frame relay traffic; the rates, terms, and

conditions for interstate frame relay service will continue to

be those established by tariffs filed with the Federal Communi­

cations Commission ("FCC").

3. USWC suggests that the Commission lacks the

authority to establish rates, terms, and conditions for inter­

connection used to support the establishment of interstate PVCs.

This argument is based upon the provisions 47 U.S.C. § 251(g).

That statute applies to the provision of exchange access to pro­

viders such as interexchange carriers, when those carriers seek

access for the purpose of terminating their own traffic.

Comptel v. Federal Communications Commission, 117 F.3d 1068 (8th

Cir. 1997). Accord: First Report and Order, 11 FCC Rcd 15,

paragraph 191 (FCC 1996). To the extent USWC contends that we

lack the authority to establish the terms and conditions of

3
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"e.spire must also pay for the NNI port on U S WEST's switch."

However, e.spire correctly points out that the quoted statement

was made with reference to interLATA connections; Para­

graph J (6) (a) of the amended interconnection agreement concerns

intraLATA frame relay traffic. e.spire is also correct that its

proposed language is consistent with the directives entered in

Decision Nos. C98-l0S7 and C98-l286.

7. The third controversy involves Paragraphs J(6) (c)

and (g) of the amended interconnection agreement. These provi­

sions relate to determining which party initiates a new PVC. In

Decision Nos. C98-l0S7 and C98-l286, we directed that transport

and termination of frame relay traffic requires reciprocal com­

pensation. As a surrogate for such compensation, we directed

that "the party initiating the new PVC" pay as a recurring

charge the tariffed rate for NNI. e.spire now suggests con­

tractual language that, absent clear evidence that both parties'

end-users do not consent to the establishment of a PVC over the

interconnection, both parties shall be deemed to be the "party

initiating a new PVC" (for bi-directional intraLATA PVCs).

8. We agree with USWC that its proposal is the one

consistent with our prior decisions in this docket. Further, we

agree that it should be practical to determine who initiates a

PVC. For these reasons, USWC's proposed contract language will

be included in the amended interconnection agreement.

S
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II. ORDER

A. The Commission Orders That:

1. The Application for Approval of Proposed Amended

Interconnection Agreement filed by e.spire Communications, Inc.,

on April 7, 1999, and the Application for Approval of Amendment

to Interconnection Agreement filed by U S WEST Communications,

Inc. on April 7, 1999 are each denied.

2. Within 15 days of the effective date of this

Order, e. spire Communications, Inc., and U S WEST Communica-

tions, Inc., shall jointly file an application for approval of

an interconnection agreement incorporating the terms approved in

the above discussion. The applications filed on April 7, 1999

by the parties reflected agreement on a number of provisions.

Those provisions shall also be incorporated into the new agree-

ment.

3. This Order is effective upon its Mailed Date.

B. ADOPTED rN COMMrSSrONERS' WEEKLY MEETrNG
May 12, 1999.
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BEPORB THE PUBLIC UTILITIES COMKI:

DOCKET NO. SSA-31ST

IN THE MATTER OF PETITION OF E.SPIRE CO~~ICATIONS, INC AND
ACSI LOCAL SWITCHED SERVICES DBA E.SPIRE FOR ARBITRATION WITH
US WEST COMMUNICATIONS PURSUA.>:T TO S£CTIO~ 252 CBl OF THE
TELECO~CATIONS ACT OF 1996.

ROLING ON APPLICATION SOR REHEARING.
REARGUMENT. OR RECONSIDERATION

Mailed Dace:
Adopted Dace:

I. !!X ~ C0¥MISSION

A. StatEllllent

July 12. 11199
July 8. 1999

This matter com~s before the Comm1ssion for considera-

tion of e. spire Communications, Inc.' S (~e. spire~ l application

for rehearing, reargument, or reconsideration C"RRR"). e.spire

requeSts that we reconslder and modify Decision No. C99-534 where

we arbitraced proposed amendments to the existing interConnection

agreement between e.spire and U S WEST Communications, Inc.

(~USWCU). Now being duly advised, we deny the applicatlon.

B. Discussion

1. ThiS docket concerns e.spire's petition for Com-

mission arbitration of interconnection disputes with USWC under

the provisions of 47 U.S.C. § 252 of the Telecommunications Act

of 1996. e.spire requested that USWC be ordered to 1ncerconnect



ice Frame Relay Necwork wit:h e. spire's Frame Relay Necwork. In

Decision Nos. C98-l0S7, C9S-l286, C99-125, and C99-543 we ordered

such incerconneccion on t:he cerms and condie ions specified che:e.

2, Dec1s1.on No. C99-S43 ruled on speciflc proposed

amendmencs co che exist:i~g incerconneccion agreemenc becween

e. spire and USWC. The parcies d.d noc agree on four proposed

amendmencs: (l) ehe races and cha:ges applicable co incerscace

frame :elay craff1.c; (2) whecher e.spire is obl1gaced to pay

separacely for che Necwork co Necwork Incerface ("NNI") porc on

USWC' s switch wlch respect: co lnt:raLATA craffic; (3) whac are

e.spire's payment: obligat:ions for che ~~I porc access on USWC's

swicch wich respect co incerLATA craffic; and (4) wh3.ch party

in1.tiates a Permanent: Virt:ual Circuit ("PVC") wich respect: to NNI

terminaeion charge paymen:s.

3. With che excepcion of Issue No. 4 (noc addressed

in this RRR), che issues dealc exclusively with race and charge

elernent:.s of int:.raLATA t:.raffic versus interscace/incerLATA craf­

fie. Generally, t:.he COtM'.1.ssion consiscencly found in favor of

t:hose proposed amendments chat segregaced interstate/incerLATA

craffic from intraLATA traffic and allowed coses associaced wich

che cerminacion of che incerstate/interLATA traffic co be prop-.

erly recouped by USWC. As such, we ordered chat language be

incorEJoraced inco the ln~ercon.llection agreemene direccing chat;:

(1) e. spire pay lncerstate, Federal Communicaeions Commiss:l.on-

2
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t:ariffed rat:es appl3.cable t:o incerscat:e frame relay craffic;

(2) e. spire .1.S not: obH.gat.ad t:o pay for t.he WI port: access on

USWC's swiech for t:raffic int.raLATA ~n nat.ure; and (3) e.spire is

obligat.ed eo pay for t:he NNI port: on USWC's sWiech at. t:he

cariffed NNI port acces& rat.e for ~nt:erLATA t:raff~c.

4. In it:s applicat:ion for RRR, e.spire sugge&t:s that:

t:he Commission erred, wit.h respect 1:0 int:erst:at:.e t:raffJ.c, by

denying e.spire entJ.clement: "co Sect:ion 252(d) (1) pricing for ehe

Secc1.on 253. (el (2) int:erconnect:1.on.· e.spire st:aces chat: such

denial was based on t.he Comrn~ssion's focus on the face of e.spire

prov1ding exchange access t:o it:self, rat.r.er ehan eo other frame

relay prOViders. a. spire ci t:e5 che Federal Comrtlunicaeions Com­

mission ("PCC·) F:irse Report: and Order, Paragraph 191 as support:

for t:he claim chat -a carrier providing eieher exchange access or

t:elephone exchange service co ot:hers, may noc be charged ineer­

st:aee or int:rascat:e access charges for element:s or incerconnec­

t:ion. d e.spire'5 conclusion on t:his poinc is chat "I:he Co~~is­

sion should reconsider it:& Decision and hold chae t:ne incerLATA

pz-icing prOVisions 1n che proposed amendment: apply whecher che

PVC" carried over t:he ~neerconneccion are 1nt:.rascace or incer­

SCAt:e d (emphasis added).

S. The Commission reJ eccs chis argument:. In che

foo1:nol:e co che FCC Firsc Reporc and Order Paragraph 191, t:he

3



lan9~age references Paragraph 1?6 of che Repo~c and Order. The

foocnoce clar~f1es che FCC'S v~ew of incerconneccion:

We conclude chac the term "incerconnect1onh .under
section 251(c) (2) refers only to che physic&l linking
of cwo networks for che mucual exchange of craff1c.
Including t:be eransport and tenninaeion of traffic
wichin t:be meaning of seceion 2S1(c) (2) would result in
reading oue of che scaruee the ducy of all LEes co
esrablish "reciprocal compensacion arrangements for ehe
cransporc and cenninacion of relecommun1cacions H ~~der

251(b} (5) .•. [emphasis added)

ThlS statemenc makes clear: cha~ incerco~neccion does noc

include any mandacory waiver 0: comoensacion, for the transport

and ~erminacion cf traffic between che two intercon."lected nec-

works by either of the involved part:i.es. Establ~shmenc of

reCiprocal compensacion procedures lS the duey of both p~rcles.

It 1s chus 10g1cal thac, in che absence of such reciprocally

compensable traffic, che costS of cransporc and cerrr.inatiot'. of

traffic will be borne by che party originacing the traffic.

6. This means chat all incerLATA o~ incerscace traf-

fic origlnacing outside of USWC' s frame relay necwork is noc

reciprocally compensable, and USWC would be forced co forego cost

recovery for cransporc and cerminaeion. This is nor. che FCC's

intenr. in ies Firsc Report and Order, which unequivocally scates

chac incerconneccion does nee ~nclude or preclude mechanisms for

ehe recovery of cransporr. and eerminacion coscs.

7. In our previous orders in ehis docket;. we have

properly set forch t:he mechanisms

4
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eo reciprocal compensaeion, t:raffic ehat: is ineraLA'1'A in

naeure. Furehermore, we have consiseenely diseinguished

ineerstate/im:erLATA 'traffic from :'ntraLATA traffic th:t:oughou~

ehe course of 'the arbi'tra'tion. The former is erafhc eo which

reciprocal compensat::l.on does not: apply. Thus, we have chosen

USWC'S language for t:he int:erconneceion agreement. That: language

follows this c:oncept:: Ineerseat:e frame relay tariff rates are

applicable eo lneerst:ate frame relay eraffic; int:erLATA NNI porr

access t:ariff raees apply t:o int:erLATA eraffic.

8. The e.spire applicaeion for R~~ next asseres thae

t:he Commission's decision regarding interLATA t:raffic was flawed

in regard to the Co~nission finding -that the U S WEST 'tar:l.ffed

NNIT rate is ehe appropriate permanent ra'te for interc:onnections

over which interLATA frame relay eraffic is loaded.· e. spire

st:at:es t:hat this contradic:es an earlier rul:l.ng in t:h:l.& dOC:Kee,

Decision No. C9S-1286, where t:he cOll'.rnission found chat: USWC

'tariffed rat:es do not necessarily meet: § 252(d) (1) pricing

6t:andards, which include a cost:-based requirement: for ne'twork

elements ra'tes ut:ilized in § 251 int:erconnect::l.ons. e. spire

desires 'that: -the ~ariffed NNIT rate .•• serve as a surrogat:e rat:e

only unt:11 such t:ime as permanent:, cost:-based rat:es are est:ab­

lished" by t:he updat:ed frame ~elay cos~ seudy being p~rformed by

USWC as ordered by ~he Commission in Decision No. CSS-12S6.

5
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9. Again. we de~y ~he argumen~ of e,spire. For ehe

reascns described above, interLATA ~raffic J.s no~ suhject r;o

reciprocal cOlr.pensa~i.on mechanisms, and i.e is. exeernal r;o any

reciprocal compensar;ion process agreed upon by ehe ineerconnec~­

ing parr;ies. As COll':lllission Decision No. e9S -1286 states in

Paragraph B.2., ehe cost sr;udy being performed by us~c for estab­

l~shmene of reciprocal compensation was mean~ for ~he filing of

" ...proposed permanent: ra~es for the eranspore and termination of

local Frame Relay traffic and the establishment of da~a link

connectJ.on identifi.ers ... • (emphasis added). "Local" was clearly

meant: to exclude both interstate and incerLATA traffic.

10. We reiterate corr..~nts made in Decision Nos. C98­

1057 and C99-534 which make it clear that the Commission believed

that on an interLATA basis ~he h~I ra~es are entirely appropriar;e

to ~his J.nterconnectJ.on. These ra~es reflect a carrier-eo­

carri.er (.1. e., inherently discoum:edl rate and no discount or

true-up process J.s approprJ.ar;e.

rehearing. reargumen~,

n... ORp!!R

A. The Commission Orders Tha~:

1. The app1ica~ion for

reconsiderar;ion fl1ed by e.spire CommunJ.catlons, Inc ••

or

on

~une l~. 1999 is denied.

2. This Order ls effective on itS Mailed Date.
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A. Statement

1. This is an arbitration proceeding under S 252 of

~le COMmunications Act of 1934 (~Act~I,' as ~nded by the Te1e­

c"tllJl\un1cilt;1ons Act o~ 1996 (ft 1996 ActWI,' and under this Com­

1I\:.ss10n's rules Iloverninq arbitration, 4 Code o£ Colorado Regula-

I t7 U.S.C. 5S 151 .t 8e~.

• rue. L. Ho. 10t-10i, 110 s~at. 5G.
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